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State v. Brown, 2016 WL 1446221 (Tenn.Crim.App)

State v. Smith, 868 S.W.2d 561 (Tenn. 1993).

State v. Burrows, 2016 WL 154728 (Tenn.Crim.App) Citing
Smith.
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McDaniel v. CSX Transportation

955 S.W.2d 257 (Tenn. 1997) (adopting from Daubert v. Merrell Dow
Pharmaceuticals, 509 U.S. 579 (1993))

1) Whether scientific evidence has been tested and the
methodology with which it has been tested;

2) Whether the evidence has been subjected to peer review
or publication;

3) Whether a potential rate of error is known;

4) Whether, as formerly required by Frye, the evidence is
generally accepted in the scientific community; and

5) Whether the expert’s research in the field has been
conducted independent of litigation.

Expert Witness

* If scientific, technical, or other specialized

knowledge will substantially assist the trier of fact
to understand the evidence or to determine a fact
in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or
education may testify in the form of an opinion or
otherwise.

Consider Qualifying Officers

* Drug Trafficking/ Drug Deals (Narcotics
Officers)

State v. Carmelo Gonzalez-Fonesca, 2016 WL
3977258 (Tenn.Crim.App).

* Gang Units/ Gang training
State v. Hall, 2016 WL 1222755 (Tenn.Crim.App)
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703 Bases of Expert Opinion

* Facts or data that are the basis of an opinion
need not be admissible in evidence;

* Facts and data underlying the opinion are not
admissible by proponent unless the court
determines the probative value in assisting
the jury evaluate the expert’s opinion
substantially outweighs their prejudicial
effect;

Courts shall disallow testimony if underlying
facts or data are untrustworthy.

State v. Ferrell
277 S\W.3d 372, 379 (Tenn. 2009)

* Hall established that mental health testimony is
properly admissible if it satisfies the relevancy and
expert testimony provisions in TRE, and its content
indicated that a defendant lacked the capacity to
form the requisite mental state for an offense.

* Hall was base don legal principle that expert
testimony relevant to negating intent is admissible in
Tennessee even though diminished capacity is not a
defense.

* A defendant may negate an element of the offense
as a defense to prosecution.

State v. Bonsky
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* Dr. Zager’s testimony was inadmissible under Hall

because she did not testify that A lacked the
mental capacity to commit the crimes.

* The fact that A’s mental disease may have
impaired or reduced his capacity to form the
requisite mental state does not satisfy the two-
prong requirement in Hall.

* No abuse of discretion in excluding testimony.

State v. Hall

958 S.W.2d 679 (Tenn.1997)
Diminished capacity — not a defense

Expert testimony must satisfy relevancy
standards as well as 702 and 703

Psychiatric evidence- a defendant lacks capacity
to form requisite culpable mental state is
admissible

Psychiatric testimony must demonstrate a
defendant’s inability to form the requisite
culpable mental state was the product of a
mental disease or defect, not just a particular
emotional state or mental condition

State v. Bonsky
2016 WL 1719466

Dr. Lynn Zager diagnosed A with PTSD,
polysubstance abuse and dependence, anxiety.
Defendant’s ability to form requisite mental state
was “impacted” by a self reported substance
intoxication.

Did not agree with Dr. Smith that A did not have
ability to form a specific intent for premeditation.

State v. Jackson

2016 WL 6756318
Dr. Jeffrey Neuschatz offered by defense to give
“substantial assistance” to the jury for use in
analyzing testimony of two eyewitnesses.

Defense sought to show witnesses’ memories
may not be correct.

Dr. Neuschatz proffered that memories were not
written in stone and they changed when a person
thought about it, collecting information from
outside sources, filling in memory gaps with their
expectations.
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State v. Jackson
2016 WL 6756318

Trial court ruled testimony invaded province of
jury as they are told to use their collective
memories.

Trial court ruled it would open the door to
challenging jury system.

It may be misleading.
Excluded Dr. Neuschatz.

Expert Witnesses

* Give notice of your expert and provide
discovery

* Request discovery

* Move to exclude witness’s testimony if
appropriate

* Research expert (yours and defense’s)

State v. Jackson
2016 WL 6756318

CCA says admission of expert testimony would have
been superfluous and would have confused and
mislead the jury as A could have been found guilty by
criminal responsibility by her own admission.

Jury instruction provided assistance on how to on
how to evaluate eyewitness testimony: included
much of what Dr. Neuschatz would have stated.

No abuse of discretion

However, rationale that it would invade province of
jury was misplaced.
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